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§851.4

hostile parties when deadly force is au-
thorized.

Under Secretary means, with respect
to a particular situation, the DOE offi-
cial who serves as the Under Secretary
for Energy and Environment, or the
Under Secretary for Science, or the
Under Secretary for Nuclear Security/
Administrator for National Nuclear Se-
curity Administration who has pri-
mary line management responsibility
for a contractor.

Variance means an exception to com-
pliance with some part of a safety and
health standard granted by the Under
Secretary to a contractor.

Worker means an employee of a DOE
contractor person who performs work
in furtherance of a DOE mission at a
covered workplace.

Workplace hazard means a physical,
chemical, biological, or safety hazard
with any potential to cause illness, in-
jury, or death to a person.

(b) Terms undefined in this part that
are defined in the Atomic Energy Act
of 1954 must have the same meaning as
under that Act.

§851.4 Compliance order.

(a) The Secretary may issue to any
contractor a Compliance Order that:

(1) Identifies a situation that vio-
lates, potentially violates, or otherwise
is inconsistent with a requirement of
this part;

(2) Mandates a remedy, work stop-
page, or other action; and,

(3) States the reasons for the remedy,
work stoppage, or other action.

(b) A Compliance Order is a final
order that is effective immediately un-
less the Order specifies a different ef-
fective date.

(c) Within 15 calendar days of the
issuance of a Compliance Order, the re-
cipient of the Order may request the
Secretary to rescind or modify the
Order. A request does not stay the ef-
fectiveness of a Compliance Order un-
less the Secretary issues an order to
that effect.

(d) A copy of the Compliance Order
must be prominently posted, once
issued, at or near the location where
the violation, potential violation, or
inconsistency occurred until it is cor-
rected.
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§851.5 Enforcement.

(a) A contractor that is indemnified
under section 170d. of the AEA (or any
subcontractor or supplier thereto) and
that violates (or whose employee vio-
lates) any requirement of this part
shall be subject to a civil penalty of up
to $75,000 for each such violation. If
any violation under this subsection is a
continuing violation, each day of the
violation shall constitute a separate
violation for the purpose of computing
the civil penalty.

(b) A contractor that violates any re-
quirement of this part may be subject
to a reduction in fees or other pay-
ments under a contract with DOE, pur-
suant to the contract’s Conditional Pay-
ment of Fee clause, or other contract
clause providing for such reductions.

(c) DOE may not penalize a con-
tractor under both paragraphs (a) and
(b) of this section for the same viola-
tion of a requirement of this part.

(d) For contractors listed in sub-
section d. of section 234A of the AEA,
42 U.S.C. 2282a(d), the total amount of
civil penalties under paragraph (a) and
contract penalties under paragraph (b)
of this section may not exceed the
total amount of fees paid by DOE to
the contractor in that fiscal year.

(e) DOE shall not penalize a con-
tractor under both sections 234A and
234C of the AEA for the same violation.

(f) DOE enforcement actions through
civil penalties under paragraph (a) of
this section, start on February 9, 2007.

[71 FR 6931, Feb. 9, 2006, as amended at 74 FR
66033, Dec. 14, 2009]

§851.6 Petitions for generally applica-
ble rulemaking.

(a) Right to file. Any person may file
a petition for generally applicable rule-
making to amend or interpret provi-
sions of this part.

(b) How to file. Any person who wants
to file a petition for generally applica-
ble rulemaking pursuant to this sec-
tion must file by mail or messenger in
an envelope addressed to the Office of
General Counsel, GC-1, U.S. Depart-
ment of Energy, 1000 Independence Av-
enue, SW., Washington, DC 20585.

(c) Content of rulemaking petitions. A
petition under this section must:
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(1) Be labeled “Petition for Rule-
making Under 10 CFR 851;”

(2) Describe with particularity the
provision of this part to be amended
and the text of regulatory language to
be added; and

(3) Explain why, if relevant, DOE
should not choose to make policy by
precedent through adjudication of peti-
tions for assessment of civil penalty.

(d) Determinations upon rulemaking pe-
titions. After considering the petition
and other information DOE deems rel-
evant, DOE may grant the petition and
issue an appropriate rulemaking no-
tice, or deny the petition because the
rule being sought:

(1) Would be inconsistent with statu-
tory law;

(2) Would establish a generally appli-
cable policy in a subject matter area
that should be left to case-by-case de-
terminations; or

(3) For other good cause.

§851.7 Requests for a binding inter-
pretive ruling.

(a) Right to file. Any person subject to
this part shall have the right to file a
request for an interpretive ruling that
is binding on DOE with regard to a
question as to how the regulations in
this part would apply to particular
facts and circumstances.

(b) How to file. Any person who wants
to file a request under this section
must file by mail or messenger in an
envelop addressed to the Office of Gen-
eral Counsel, GC-1, U.S. Department of
Energy, 1000 Independence Avenue,
SW., Washington, DC 20585.

(c) Content of request for interpretive
ruling. A request under this section
must:

(1) Be in writing;

(2) Be labeled “Request for Interpre-
tive Ruling Under 10 CFR 851;”

(3) Identify the name, address, tele-
phone number, e-mail address, and any
designated representative of the person
filing the request;

(4) State the facts and circumstances
relevant to the request;

(6) Be accompanied by copies of rel-
evant supporting documents if any;

(6) Specifically identify the pertinent
regulations and the related question on
which an interpretive ruling is sought;
and

§851.7

(7) Include explanatory discussion in
support of the interpretive ruling being
sought.

(d) Public comment. DOE may give
public notice of any request for an in-
terpretive ruling and provide an oppor-
tunity for public comment.

(e) Opportunity to respond to public
comment. DOE may provide an oppor-
tunity to any person who requests an
interpretive ruling to respond to public
comments relating to the request.

(f) Other sources of information. DOE
may:

(1) Conduct an investigation of any
statement in a request;

(2) Consider any other source of in-
formation in evaluating a request for
an interpretive ruling; and

(3) Rely on previously issued inter-
pretive rulings with addressing the
same or a related issue.

(g) Informal conference. DOE may con-
vene an informal conference with the
person requesting the interpretive rul-
ing.

(h) Effect of interpretive ruling. Except
as provided in paragraph (i) of this sec-
tion, an interpretive ruling under this
section is binding on DOE only with re-
spect to the person who requested the
ruling.

(i) Reliance on interpretive ruling. If
DOE issues an interpretive ruling
under this section, then DOE may not
subject the person who requested the
ruling to an enforcement action for
civil penalties for actions reasonably
taken in reliance on the ruling, but a
person may not act in reliance on an
interpretive ruling that is administra-
tively rescinded or modified after op-
portunity to comment, judicially in-
validated, or overruled by statute or
regulation.

(j) Denial of requests for an interpretive
ruling. DOE may deny a request for an
interpretive ruling if DOE determines
that:

(1) There is insufficient information
upon which to base an interpretive rul-
1ng;

(2) The interpretive question posed
should be treated in a general notice of
proposed rulemaking;

(3) There is an adequate procedure
elsewhere in this part for addressing
the interpretive question such as a pe-
tition for variance; or
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